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502 MICHIGAN LAW REVIEW 

Damages — Mitigation of, in Action for Personal Injuries — Duty to> 
Submit to Medical Operation. — By reason of a railroad accident the 
plaintiff's fingers were so badly injured as to necessitate amputation which 
resulted in leaving the stumps in a very sensitive condition, causing him a 
great deal of pain in damp and cold weather. Expert testimony was intro- 
duced to prove that another simple operation on the tips of the stumps, which 
could be performed without an anaesthetic and at a moderate cost, would 
obviate this trouble. An instruction to the effect that this fact could be taken 
into account by the jury in determining the amount of damages" was refused. 
Held, that an instruction directing the attention of the jury to the feasibility 
and probable effect of such an operation, as bearing on the amount of dam- 
ages to be awarded, is proper. White v. Chicago & N. W. Ry. Co. (1910), 
— la. — , 124 N. W. 309. 

One who has been injured by the fault of another must use ordinary dili- 
gence to effect a cure, and there can be no recovery for damage that might 
have been avoided by the exercise of such care. Sandwich v. Dolan, 34 111. 
App. 199; McGarrahan v. New York etc. Co., 171 Mass. 211; Texas etc. R. 
Co. v. White, 101 Fed. 928. Only ordinary care is required. Lyons v. Erie- 
R. Co., 57 N. Y. 489. But it is manifestly the duty of the injured party to> 
submit to any reasonable medical treatment which will effect a cure or im- 
prove his condition. Texas & P. R. Co. v. Behymer, 189 U. S. 468. And 
where it is demonstrated that a condition which is relied upon as a ground 
for damages may be removed or alleviated by reasonable treatment such 
fact may be considered by the jury in mitigation. St. Louis S. W. Ry. Co, 
v. Ball, 28 Tex. Civ. App. 287; Gulf, C. & S. F. Ry. Co. v. Denson, (Tex. Civ. 
App.), 72 S. W. 70. 

Deed — Sale of Standing Timber — Time of Removal. — A deed for the 
sale of standing timber, reciting a conveyance of all the timber standing on the 
land described, provided that the grantees should have three years in which to- 
remove the timber, and contained the stipulation that "all the terms and condi- 
tions of this agreement shall be binding upon the parties thereto," and each 
of their heirs, etc In an action to enjoin the removal of cut timber, Held^ 
that cut timber not removed within the time limited reverted to the grantor. 
Allen & Nelson Mill Co. v. Vaughan (1910), — Wash. — , 106 Pac. 622. 

There is an apparent conflict of authority as to whether one purchasing: 
growing timber under a contract limiting the time within which it may be- 
removed loses title to all the timber not removed. Irons v. Webb, 41 N. J.. 
L. 203, 32 Am. Rep. 193 and note. Jackson v. Hardin, 27 Ky. L. Rep. 11 10, 
87 S. W. 1 1 19. While it has been held that the mere cutting of the timber 
within the time limited for its "removal" is not such a compliance with the: 
contract as to entitle the buyer thereto (Boisaubin v. Reed, 1 Abb. Dec. 161),. 
yet the weight of authority is to the contrary. Macomber v. Detroit L. & N. 
R. Co., 108 Mich. 491, 66 N. W. 376, 62 Am. St Rep. 713, 32 L. R A. 102;: 
Hicks v. Smith, 77 Wis. 146. The law does not favor forfeitures (Miller v. 
Havens, 51 Mich. 485), and the purchaser does not forfeit his right to remove 
the timber after the expiration of the time limited in the absence of a forfeit- 
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ure clause in the contract. Halstead v. Jessup, 150 Ind. 85, 49 N. E. 821. Such 
provisions are covenants and not conditions subsequent, and parol evidence 
is competent to aid in the construction of the contract. Walker v. Johnson, 
116 111. App. 145. Timber severed from the soil becomes personal property. 
Minor & Wurts, Real Property, § 40; Kingsley v. Holbrook, 45 N. H. 313, 
86 Am. Dec. 173 and note. Under a parol license to cut and remove timber, 
the title of the licensee to the timber severed, even by a trespasser, becomes 
perfect. Keystone Lumber Co. v. Kolman, 94 Wis. 465, 59 Am. St. Rep. 905. 
"And even if a time has been limited within which the grantor must remove 
the timber under an exception which leaves the title in him, the title to the 
excepted timber will not be forfeited to the grantee by his failure to remove 
what he has cut within the time limited." Brewster, Conveyancing, § 124; 
1 Jones, Real Property in Conveyancing, § 559. But some of the courts 
have held the question to be one of intention to be determined by the terms 
of the contract itself. 5 Current Law, p. 1491 ; Peterson v. Gibbs, 147 Cal. 1, 
81 Pac. 121. While the rule announced in the principal case may fit the cir- 
cumstances of that particular case, or may have special regard to local con- 
ditions, nevertheless the opposite rule seems to be more nearly consistent with 
reason and justice. 

Divorce — Extent oe Relief — Absolute Divorce. — Complainant married 
the defendant in December, 1907, that being her third marriage. Her first 
marriage had been dissolved by a decree of divorce upon a bill filed by her, 
her husband not defending; her second marriage was dissolved on a bill filed 
by her husband on the ground of adultery, no defense being made by her. 
No restrictions were placed upon her regarding remarriage. About a month 
after her third marriage, she filed a bill for divorce on the ground of extreme 
cruelty; defendant did not defend. In the lower court a limited divorce was 
offered to, and refused by, the complainant. The question arising is whether, 
when good cause is shown, the fact that complainant has been previously 
divorced for her own fault is to bar her from obtaining an absolute divorce. 
Held, (Grant, J., dissenting) complainant is entitled to an absolute divorce. 
Orton v. Orton (1909), — Mich. — , 123 N. W. 1103. 

Comp Laws of Mich., § 8623 authorizes an absolute divorce for causes 
mentioned in § 8622, which include cruelty, "whenever, in the opinion of the 
court, the circumstances of the case shall be such that it will be discreet and 
proper so to do." "Marriage is the combining of a man and a woman into a 
status of matrimony and the severance of either from the combination ter- 
minates the status." 1 Bishop, Marriage, Divorce & Separation, § 698. The 
guilty party may subsequently marry if there is no statute forbidding such 
marriage. People v. Hovey, 5 Barb. 117. It would seem that the guilty party, 
if he or she remarries, is entitled to all the protection that the law affords 
any married person, and to deny such protection on the ground of the pre- 
vious divorce, would be an arbitrary use of the court's discretion, if good and 
sufficient cause for divorce is shown, as in the principal case. Public policy 
calls for an absolute, rather than a limited, divorce where there is a case 
made that would justify a permanent separation. Burlage v. Burlage, 65 



